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Re: Docket No. NHTSA-2002-12 140, Importation Eligibility Petition for 
Nonconforming 1997 and 1998 Ferrari 456 GT and GTA Passenger Cars 

Dear Mr. Entwistle: 

Ferrari North America, Inc. (“FNA”), through its undersigned counsel, hereby submits its 
comments upon the petition of G&K Automotive Conversion, Inc. (“G&K”) in the above- 
referenced docket for a decision that nonconforming 1997 and 1998 Ferrari 456 GT and GTA 
Passenger Cars (hereinafter, collectively “456s”) are eligible for importation.’ G&K has failed 
to prove that non-U.S. 456s are substantially similar to 456s that were originally manufactured 
and certified by Ferrari SPA for importation and sale in the United States. See 49 U.S.C. 4 
30141(a)(l)(A)(i)-(iii); see also 49 C.F.R. 4 593S(a)(l)(i). In addition, G&K has not established 
that non-U.S. 456s are “capable of being readily altered to comply with applicable motor vehicle 
safety standards.” 49 U.S.C. fj 30141(a)(l)(A)(iv); see also 49 C.F.R 4 593S(a)(l)(ii). Finally, 
because G&K has compared only a non-U.S. 1998 456 M GTA to U.S. 456s, it has failed to 
make any argument whatsoever that other non-U.S. 1997 and 1998 456s are eligible for 
importation.* Thus, even if NHTSA grants the petition as to the particular vehicle identified in 
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States. 

In its petition, G&K provides the Vehicle Identification Number of the non-U.S. 456 that 
it used for the comparison with U.S. 456s. The vehicle specified by G&K is a 1998 456 M GTA 
manufactured in June 1998. The M version of the 456s, which was introduced during 1998, 
differs in certain respects from other 1997 and 1998 456s. By focusing only on the M version, 
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G&K’s petition, there is no basis for holding that all non-U.S. 1997 and 1998 456 GT/GTA 
vehicles are eligible for importation. 

INTRODUCTION 

G&K’s petition rests on the alleged “substantial similarity” between non-U.S. 456s and 
456s that were originally manufactured and certified by Ferrari SPA for sale in the U.S. market. 
A vehicle that was not originally manufactured to conform to Federal motor vehicle safety 
standards may be eligible for importation into the United States if it is demonstrated that the 
vehicle (a) is “substantially similar to a vehicle which was [both] originally manufactured for 
importation and sale in the United States” and certified by the original manufacturer as 
complying with applicable Federal motor vehicle safety standards, and (b) “[ils capable of being 
readily modified to conform to all applicable Federal motor vehicle safety standards.” 49 C.F.R. 
0 593.5(a)(l)(i); see also 49 U.S.C. 0 30141(a)(l)(A). 

This agency’s regulations and previous decisions on import petitions make it clear that 
the burden of proving the eligibility of vehicles for importation is on the petitioner. See, e.g., 49 
C.F.R. 9 593.6(a)(4) (petitioner must present “[dlata, views and arguments demonstrating that 
the vehicle identified by the petition under paragraph (a)( 1) of this section is substantially similar 
to the vehicle identified by the petitioner under paragraph (a)(2) of this section”) (emphasis 
added); 49 C.F.R. 0 593.6(a)(5) (petitioner must present “data, views, and arguments 
demonstrating that the vehicle identified by the petition under paragraph (a)( 1) of this section 
either was originally manufactured to conform to such standard, or is capable of being readily 
modified to conform to such standard”) (emphasis added). G&K has failed to carry its burden of 
proof as to either substantial similarity or ready modifiability. 

SUBSTANTIAL SIMILARITY 

NHTSA has not defined “substantial similarity” in the import eligibility context. When it 
promulgated 49 C.F.R. Part 593, NHTSA noted that Congress had not defined the term, either. 
See Determinations That a Vehicle Not Originally Manufactured to Conform to the Federal 
Motor Vehicle Safety Standards Is Eligible for Importation, 54 Fed. Reg. 40,093,40,095 (Sept. 
29, 1989).3 NHTSA has recognized, however, that vehicles that appear to be similar may have 

(. . . cont’d) 

G&K’s discussion fails to establish that the non-M versions of the 456s are eligible for 
importation. 

NHTSA’s public docket indicates that one or more commenters in other dockets have 
requested a definitive interpretation of the substantial similarity standard. FNA agrees that an 
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substantial “under-skin” differences that are not readily apparent, “and these factors may have to 
be taken into account in petitions and determinations.” Id. at 49,096. 

Here, there are significant “under-skin” structural differences between the non-U.S. 456 
M GTA that G&K has identified in its petition and 456s that were manufactured for sale in the 
U.S. - differences relating directly to Federal motor vehicle safety standards. Thus, unlike the 
non-U.S. 456 identified in G&K’s petition, the U.S. 456s have a reinforced roof. In addition, the 
U.S. 456s also have side impact bars in their doors. 

Moreover, the structure and background of the statute and regulations demonstrate that a 
non-U.S. vehicle is “substantially similar” to a vehicle manufactured and certified for the U.S. 
market only if the non-U.S. vehicle would require comparatively minor and straightforward 
modifications in order to comply with Federal motor vehicle safety standards. If it would be 
necessary to crash test or engage in other extensive certification testing or modeling to assure 
that the modified import complies with Federal motor vehicle safety standards, the vehicle is not 
substantially similar to a vehicle originally manufactured and certified for the U.S. market. See 
54 Fed. Reg. 40093,40096 (stating that “the 1988 Act assumes that full conformance with the 
safety standards may be more difficult to achieve for a non-similar vehicle than for a vehicle that 
is ‘substantially similar’ to a certified one, as it states that NHTSA’s determination shall be 
‘based on destructive test data or such other evidence as the [Administrator] determines to be 
adequate’. In this instance, it would appear that far more detailed information might be required 
to demonstrate capability of modification * * * .”); see also, e.g., Registered Importer Newsletter 
No. 10 (Dec. 20, 1996) (“When a vehicle is petitioned on the basis that it is capable of being 
modified - no substantially similar U.S. vehicle, test data must be submitted to demonstrate that 
the vehicle complies or will comply after modifications are made.”). 

Here, because of the structural differences between the US .  456s and the non-U.S. 1998 
456 M GTA that G&K seeks to import, testing - including crash testing - would be required to 
determine whether the modifications proposed by G&K would, in fact, ensure that the vehicle 
complies with Federal motor vehicle safety standards. Thus, testing would be needed to 
determine whether G&K’s installation of side impact bars actually achieves compliance with 
FMVSS No. 214. In addition, if G&K does not choose to achieve compliance with Part 581 by 
using the bumper assemblies used on US.  456s, G&K’s bumper modifications would require 
crash testing to assure compliance with Federal motor vehicles safety standards. 

(, . . cont’d) 

interpretation of the term as applied in the importation eligibility context would be helpful to 
vehicle manufacturers, Registered Importers, and the public. 
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Because U.S. 456s and the 1998 456 M GTA identified by G&K differ with respect to 
“under-skin” characteristics, and because testing would be needed to assure that G&K’s 
modifications have achieved compliance with Federal motor vehicle safety standards, the 1998 
456 M GTA referred to by G&K should not be deemed substantially similar to the U.S. 456s. 

Moreover, as noted above, G&K has failed to make any argument that non-U.S. 1997 and 
1998 456s other than the 1998 456 M GTA specified in its petition are substantially similar to 
U.S. 456s. Thus, even if NHTSA finds that the specific 456 discussed by G&K is substantially 
similar to U.S. 456s, G&K has offered no grounds for a finding that all 1997 and 1998 456s are 
eligible for importation. As to 456s other than the 1998 456 M GTA specified in G&K’s 
petition, G&K has not even tried to carry its burden of proof as to substantial similarity. 

CAPABILITY OF BEING READILY MODIFIED 

G&K also has failed to establish that the non-U.S. 1998 456 M GTA is readily 
modifiable to meet U.S. Federal motor vehicle safety  standard^.^ 

FMVSS Nos. 208 and 209: G&K has identified significant changes that must be made 
to the non-U.S. 456 M GTA in order to bring it into compliance with FMVSS No. 208. In 
addition, although G&K appears to assert that the seat belt assemblies of non-US. 456s are 
identical to those of U.S. 456s, only the U.S. versions have an automatic retractor lock device for 
the child safety seat mounting. The extent of the changes needed to modify the 1998 456 M 
GTA for compliance with these safety standards precludes a finding that it can be readily 
modified to meet applicable Federal motor vehicle safety standards. 

FlMVSS No. 214: G&K acknowledges that reinforcing bars must be placed in the doors 
of the non-U.S. 456 M GTA to comply with FMVSS No. 214. G&K provides no detail 
whatsoever concerning how it would install these bars, what parts it would use, or how it would 
test the doors to assure compliance with FMVSS No. 2 14. In the face of these omissions, there 
is no basis for concluding that G&K has carried its burden of proving that the vehicle can be 
readily modified to meet Federal motor vehicle safety standards. 

FMVSS No. 216: G&K states that “bodyhoof and support structure and components” of 
the 456 that it seeks to import are “identical to those found in the” U.S. 456s. Petition at 7. This 
assertion is mistaken. The roof frame of U.S. 456s is specially reinforced to comply with 
FMVSS No. 216. The non-U.S. roof frame has not been tested for such compliance. To install a 

Since G&K does not discuss vehicles other than the 1998 456 M GTA, there is no basis 4 

for a finding that all non-U.S. 1997 and 1998 456s are readily modifiable to meet applicable 
safety standards. 



. 

George Entwistle 
June 3,2002 
Page 5 

compliant roof frame, G&K would have to remove the existing roof and pillars back to the C- 
Pillar and replace them with U.S. spec’d parts. The failure of G&K to note these modifications 
precludes a finding that G&K has carried its burden of showing that the non-U.S. 456 M GTA 
may be readily modified to conform to all applicable Federal motor vehicle safety standards. 

49 C.F.R. Part 581: G&K acknowledges that modifications to the bumpers will have to 
be made to assure compliance with Part 581, but it suggests that such modifications can be made 
either by “using steel” (Petition at 8) or by using the bumper assemblies found on U.S. 456s. 
G&K, however, has not described how it would modify the bumpers by “using steel,” or how it 
will assure that such a modification actually achieves compliance with Part 581. Accordingly, 
G&K has not met its burden of proof with respect to this standard. 

CONCLUSION 

There are numerous differences between the U.S. 456s and the non-U.S. 1998 456 M 
GTA that G&K seeks to import. These differences preclude a finding that the nonconforming 
456 M GTA is substantially similar to U.S. 456s or is readily modifiable to conform to 
applicable safety standards. Accordingly, G&K’s petition should be denied. 

Moreover, even if G&K had carried its burden with respect to the specific model referred 
to in its petition, it has provided no basis whatsoever for concluding that other 1997 and 1998 
non-U.S. 456s are eligible for importation. Thus, at a minimum, NHTSA should deny G&K’s 
petition to the extent that its seeks a finding that all non-U.S. 1997 and 1998 456s are eligible for 
importation. 

cc: Docket Management, Room PL-401 (by hand delivery) 


